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Inconsistencies with GMO and ELD damage

Under the ELD, damage caused by GMOs will only be caught if it is significant and it falls within the general definition of biodiversity, water or land damage.  However, under existing UK legislation (Parts IIA and VI, EPA), the definitions of damage, the environment and damage thresholds are cast much wider than this. UK law on GMOs, implementing EU Directives, is, of course, consistent with the EPA as the regulations are made under that Act.

Of course, Part VI does not deal with environmental liability for damage once it has occurred, but it does deal with the prevention of such damage (as does the ELD).  It does not make sense to have different definitions of damage, harm etc. depending on whether it is harm that is to be prevented or damage which has happened and needs to be remedied, especially as prevention is one of the two fundamental aims of the ELD, and the ELD applies the same principles to both prevention and remediation. 

DEFRA’s draft: “Deliberate Release of Genetically Modified Organisms: a Guide”,
 discusses the concepts of “environment”, “damage to the environment” and “harm” on p. 11:

6. In terms of the deliberate release regime the “environment” includes land, air and water and the living organisms supported by any of those media …
.  This definition covers all living things individually or collectively - including humans, animals, plants, fungi, micro-organisms, and whole ecosystems. It also covers inert aspects of the environment consisting of “land”, “air” or “water” – e.g. property such as buildings, physical aspects of landscapes and so on.

7. “Damage to the environment” is taken to mean the presence in the environment of genetically modified organisms which have (or of a single organism which has) escaped or been released from a person’s control and are (or is) capable of causing harm
. 

“Harm” is taken to mean any adverse effects on human health or the environment
.

Under these definitions “damage to the environment” would occur if a GMO had an adverse effect on any living organism supported by the environment, or on an inert aspect of the environment itself.
In relation to “land damage” in particular, the ELD raises problems, as it restricts “land damage” to damage to human health, thereby excluding other environmental damage.  Even in relation to water and biodiversity damage, the ELD is narrower than Part VI.
The practical implementation of the law is seen in the approach to assessing the risk of GMOs The release of GMOs to the environment is regulated under the Deliberate Release Directive (2001/18/EC) or, if the release involves an organism intended for food and feed, under the Food and Feed Regulation (1829/2003). There is also scope for GMOs to be evaluated under other sectoral based rules. In any case, the environmental risk assessment must be carried out in accordance with that laid down in 2001/18 (Article 12).

The 2001/18 risk assessment requires an evaluation of the ‘direct, indirect, immediate and delayed’ effects that may arise from the release of the GMO. Annex II outlines what has to be considered in the risk assessment, the scope of which is very wide and is not restricted to specified habitats or species. For example, Annex II in section D ‘Conclusions on the potential environmental impact from the release or the placing on the market of GMOs’, includes the following examples:

‘Likelihood of the GM [higher plant] becoming more persistent than the recipient or parental plants in agricultural habitats or more invasive in natural habitats.’

‘Possible immediate and/or delayed environmental impact resulting from direct and indirect interactions of the GM[higher plant] with non-target organisms, (also taking into account organisms which interact with target organisms), including impact on population levels of competitors, herbivores, symbionts (where applicable), parasites and pathogens.’

The UK has worked according to this broad approach ever since it has been evaluating the safety of the release of GMOs.  A review of the Advisory Committee’s on Releases to the Environment’s (ACRE) advice and guidance documents will confirm this. For example, in giving advice about the actual GMOs tested in the Farm-Scale Evaluations, ACRE concluded that marketing approval should not given be for GM herbicide tolerant oilseed rape and sugar beet. This was based on a wider consideration of the possible impacts on biodiversity, not just protected species and habitats.
  The criteria used by ACRE to gauge harm when giving advice on the risks of releasing genetically modified organisms to the environment,
 also reflects this broader scope.
The consequence of having a different approach to harm from GMOs in the implementation of the ELD and other EU and National laws is that a situation could arise where harm occurs according to the Deliberate Release Directive or other equivalent laws, but not the ELD.  Then there would be no requirement for remediation or the provision to reclaim costs from the party responsible because the damage was not to specified species or habitats.

In the UK, agricultural biodiversity makes a key contribution to the overall quality of the environment, something which is widely agreed among scientists and government as the investment in the FSEs of GM herbicide tolerant crops illustrated.  Elements of the agricultural environment are also important in maintaining the status of protected species of birds and other species. Many species, such as the skylark, linnet and brown hare, have become protected once degradation of the agricultural environment has become so severe that this status is required to prevent further decline. Maintaining and improving the agricultural environment as well as the natural environment is important in biodiversity protection as a whole. The UK Government’s Biodiversity indicators reflect this importance of the agri-environment by including criteria such as ‘the extent and condition of farmland habitat features in England’ and ‘Trends in plant diversity in fields and field margins in England’. Implementing the ELD in a manner which is not consistent with these broader policy goals could be very damaging.

Furthermore, given the high profile and political sensitivities of GMOs, the inconsistency between the ELD and other GMO regulations is likely to be characterised very negatively if carried through in the implementation. The message that might be given to the public is that while on the one hand people are being reassured that all the risks of GMOs are being addressed, if harm does arise that will be ‘hard luck’ with the environment paying the penalty, not the companies involved.

Permit and state of the art defences

Under Article 3(1)(a) the company should be strictly liable for any environmental damage (land, water and biodiversity damage).  However, under Article 8(4)(a) and (b), the “Member States may allow the operator not to bear the cost of remedial actions” if an operator can “demonstrate” that he was “not at fault or negligent” and that the environmental damage was caused by an emission or event subject to a permit governed by one of the EU instruments listed in Annex III (the “permit exception”) or that the emission or activity  “was not considered likely to cause environmental damage according to the state of scientific and technical knowledge at the time when the emission was released or the activity took place” (the “state of the art exception”). 

Therefore, if liability can be established on behalf of the GM company:

· they will be protected by the permit and the state of the art exception, if they are liable under Article 3(1)(a) (see above) and they can show they have not been negligent;

· they will not be protected by the permit or state of the art exceptions, if they are liable under Article 3(1)(b), as they will have been negligent for liability to have been established and the permit and state of the art exceptions do not apply where the operator has been negligent. 

A number of general problems may arise if the permit and state of the art exceptions are introduced into national law, e.g.:

· The permit and state of the art exceptions derogate from the polluter pays principle and the principle of strict liability.

· An important incentive for operators to prevent damage and to seek financial security in relation to environmental damage is removed if the exceptions are introduced.

· The ELD enforcement process is confusing and, even with the exceptions in place, operators may be obliged to remedy damage before relying on the exceptions:  this will either result in a situation where the competent authority is forced to re-imburse the operator for his costs, or there will be a strong incentive for both the authority and the company not to restore environmental damage at all in order to avoid costs.  In this case, the UK would be in danger of not having implemented the ELD correctly.

· Not introducing the permit and state of the art exceptions would substantially increase legal certainty both for businesses and competent authorities and therefore the ability to assess and plan for the risks and potential costs involved in relation to causing environmental damage.  This would have the added effect of providing an increased incentive for companies to look at methods of covering those risks and taking out some kind of financial security cover.  

However, in relation to GMOs, both the permit and the state of the art exceptions are particularly problematic.  GM companies normally  possess  general EU-wide authorisations for their activities.  In some cases, in relation to some contained use activities, there are not even actual authorizations, mere notifications to the authorities are sufficient.  Moreover, contained use consents, where they do exist (for the more pathogenic GMOs), may not be very specific and they do not deal in detail with waste, other than imposing general requirements for how it is handled. There are no quantitative waste discharge consents and no independent waste monitoring activities. 

In addition, before acquiring their authorisations or making their notifications, GM companies have to carry out risk assessments, which means they should have considered the scientific and technical knowledge at the time.  Therefore, if a GMO causes environmental damage, it is likely that the GM company will almost always be able to avail itself of either or both of the exceptions.  

However, marketing consents for GMOs, in contrast to some other permits, such as for the discharge of chemical waste from a particular factory into a specified environmental medium at a specific location (meaning that the characteristics of the environmental medium are known and risks can be assessed more specifically), are not fine-grained and relevant to a certain locality, but take an overall view of impact on the environment.  The data collected may prove not to have been relevant or representative of particular localities or even of all the UK’s ecosystems. Because of QMV voting on GM applications and the facility for the Commission to intervene when a decision is not reached, consents may be granted where the UK’s scientific advice was that this should not be given. This situation has arisen in the past with the consent to market Bt176 maize, where the UK voted against on human health grounds. It is conceivable that the UK’s view on GM herbicide tolerant oilseed rape and sugar beet may not be shared by other Member States and the EFSA’s Scientific Panel on Genetically Modified Organisms, which currently only has one ecologist. Therefore, harm could arise which was predicted in the UK where the company claimed the permit defense and that the European version of science represented the ‘state of the art’, not the ‘extreme’ UK view. In such as case, there would be no way of obtaining payment for remediation.  This, on the face of it, would put the UK in a difficult and costly position.

Thirty year limit

The thirty year limit may be too short for evidence of harm from GMOs to arise. As the recent high-profile case of the 'American Red' signal crayfish (Pacifastacus leniusculus) which was first introduced in the 1970s, but only now is the extent of damage becoming evident, illustrates, it may take decades for ecological damage to be caused and/or recognised. A similar situation arose with rhododendron, where about 100 years went past before damage was considered to have arisen.  Therefore, there seems no scientific justification for a thirty year limit on liability. These long time scales do pose questions about whether the responsible legal entity will still exist, but if the company having the GMO release consent is considered the operator, rather than a farmer for example, it may still be possible to gain redress and the option would be better left open for future generations.

� http://www.defra.gov.uk/environment/gm/eu/guide.htm


� Section 107(2) of Environmental Protection Act 1990 (“EPA”) Part VI, as amended by regulation 3(2)(a) of the 2002 Genetically Modified Organisms (Deliberate Release) Regulations 2002 (the “Regulations”).


� Section 107(3) of EPA Part VI, as amended by regulation 3(2)(b) of the 2002 Regulations.


� Section 107(6) of EPA Part VI, as amended by regulation 3(2)(c) of the 2002 Regulations.





� http://www.defra.gov.uk/environment/acre/advice/pdf/acre_advice44.pdf


� � HYPERLINK http://www.defra.gov.uk/environment/acre/harm/pdf/acre_harm_report.pdf ��http://www.defra.gov.uk/environment/acre/harm/pdf/acre_harm_report.pdf�





