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DNA: proposed expansions of powers

A briefing note for Members of Parliament and of the Scottish Parliament, Welsh Assembly and Northern Ireland Assembly. March 2007.

The Government has recently proposed several further extensions of existing powers to take, retain and access DNA without consent. This briefing note explains the existing situation in England & Wales, Scotland and Northern Ireland and the proposed changes. It also outlines the main concerns about the ongoing expansion of these powers.

Proposed expansions of powers

Scotland
The proposal to allow permanent retention of DNA from innocent people, rejected by the Scottish Parliament last year, will be included in the Labour Party’s manifesto for the Scottish elections in May.

England and Wales
A new Home Office consultation (until 30th May) proposes changes to the Police and Criminal Evidence Act (PACE), including taking DNA on arrest in the street or in short-term holding facilities (SHTFs), in shops or town centres, where people could be detained for up to 4 hours. Suspected offences for which DNA can be taken would be expanded to include non-recordable offences (such as dropping litter), from anyone aged ten or above. Existing legislation means that both computerised DNA profiles and DNA samples would be permanently retained. The main purpose of taking DNA would change from investigating offences to establishing ‘identity’: this implies a new link between the National DNA Database and the proposed National Identity Register. STHFs may be staffed by non-police personnel.

Northern Ireland
DNA profiles from Northern Ireland are now being exported to the NDNAD in England: it is unclear whether they will be removed on acquittal. PACE in Northern Ireland traditionally replicates changes made in England & Wales.

Europe
Under the Prüm Treaty, law enforcement agencies in other EU countries may be allowed to access the NDNAD.

Key issues and concerns

· Retaining DNA samples and profiles permanently from people who are innocent or convicted of minor crimes is disproportionate to the needs of the criminal justice system.

· Expanding the number of individuals on the National DNA Database is unlikely to be a cost-effective way to tackle crime. Only a tiny proportion of crimes are solved using DNA, because most crime scenes do not yield useful DNA profiles. Most DNA matches do not lead to convictions: many matches are with innocent passers-by or victims. There is no evidence that keeping innocent people on the Database for life solves more crimes. Successes in solving ‘cold cases’ usually involve improvements in analysing the crime scene evidence, or a DNA match with a person arrested for a subsequent offence (sometimes a more minor one). These successes do not justify permanent retention of DNA profiles and samples. 

· Taking DNA on arrest on the streets or in shops, when it is not related to the crime under investigation, is likely to undermine trust in policing. Allowing officers or others (including overseas agencies) to check identity by matching DNA significantly erodes individual privacy. In some circumstances this could undermine witness protection schemes or national security (which sometimes rely on an ability to conceal identities). DNA profiles can also be used to identify relatives and DNA samples can potentially reveal some sensitive health information.

Existing powers and practice

DNA collection
DNA storage and use
DNA retention

England and Wales
DNA is taken routinely without consent from anyone arrested for any recordable offence, aged ten or above, who is taken into police custody.
Computerised DNA profiles are entered on the National DNA Database (NDNAD), with name, date of birth, ethnic appearance and arrest summons number (linked to the Police National Computer). DNA samples are stored by the labs that analyse them, linked to the NDNAD with a barcode number.
Computerised DNA profiles are kept until ‘age 100’ (i.e. after death) on the NDNAD, even if the individual is never charged or is acquitted. The DNA samples are also kept permanently. Individuals may apply to the police for removal but this is granted only in ‘exceptional’ circumstances.

Scotland
DNA may be taken at a police station on arrest for any imprisonable offence (from adults and juveniles). Policy is to take on arrest for crimes of a sexual nature, violence, or dishonesty and for other crimes at the officer’s discretion. 
DNA profiles are entered on the Scottish DNA Database and also exported to the NDNAD. Ethnic appearance is not included in Scottish records. DNA samples are stored at the police laboratory in Scotland.
Computerised DNA profiles are kept indefinitely if an individual is convicted, but removed from both the Scottish database and NDNAD if they are acquitted. Samples are also destroyed on acquittal. Exceptions may occur if a person has been prosecuted for a serious violent or sexual offence, when DNA profiles and samples may be retained for up to five years after acquittal, with judicial oversight and right of appeal. Most young offenders are dealt with by the juvenile hearing system and are removed when the case is disposed of. 

Northern Ireland
DNA may be taken without consent from anyone charged with a recordable offence, aged ten or above, who is taken into police custody. The use of DNA sampling is increasing.
Computerised DNA profiles are entered on the Northern Ireland DNA Database and DNA samples are stored by the Forensic Science Northern Ireland (FSNI) lab. DNA profiles are now being exported to the NDNAD in England under a 2006/07 PSNI-FSNI agreement, which also allows ‘familial’ searching of the database (to identify relatives of a suspect).
The law in Northern Ireland allows permanent retention of all profiles and samples, however FSNI states that profiles are removed from the Northern Ireland database as soon as the individual is either acquitted or removed from suspicion. It is unclear whether this policy will continue and whether profiles now being exported to the NDNAD will also be removed.

Collecting DNA on arrest for relatively minor offences results in the inclusion of large numbers of innocent children on the Database and a bias towards including young black men (up to 3 out of 4 black men aged 15 to 34 are on the NDNAD).

What should happen

Instead of expanding powers, time limits on how long individuals can be retained on the DNA Database should be reintroduced – so that only people convicted of serious crimes have their records retained permanently. A independent regulator is also needed.

Websites for further information:

www.genewatch.org    www.arch-ed.org      www.liberty-human-rights.org
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