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This briefing addresses Clauses 2-20 of the Bill, which relate to the collection and retention of DNA and associated records.

With the exception of the provision for destruction of biological samples, the Bill is an inadequate response to public concerns about the unnecessary retention of data and is unlikely to be regarded by the courts as compliant with the European Convention on Human Rights. 

· For innocent persons on the DNA Database, the provisions in the Bill are worse than the current ‘exceptional cases’ removal procedure followed by Chief Constables, because records of arrest on the Police National Computer (PNC) will be retained indefinitely.
 Retention of these records gives rise to stigma and discrimination and can lead to refusal of a visa or a job. This will have a particularly negative impact on members of black and ethnic minority communities who are disproportionately represented on these databases.
· The decision to retain innocent persons’ DNA and fingerprint records for six years after arrest (three years for children) is disproportionate, probably unlawful,
,
 and not justified by the available evidence regarding crimes solved using DNA.

· The Bill will waste public money by allowing the sampling of everyone arrested for a recordable offence to continue at a cost of an estimated £30-£40 per person. This practice has failed to increase the number of crimes detected using DNA.

· The provisions allowing samples and fingerprints to be collected retrospectively from anyone who has been given a caution, reprimand, final warning or conviction for any offence since 1995 (including children) are impractical, disproportionate and a waste of public money and resources, including the police time which will be spent tracking down persons not suspected of having committed an offence. Any potentially serious offender will be given 7 days to abscond, whilst some vulnerable individuals may suffer serious impacts on their mental health.
 
· Whilst the collection of DNA and fingerprints from some persons convicted of serious crimes overseas may be warranted, these clauses are of no practical benefit as drafted, because they provide the police with no means to identify such individuals. Other Governments may be unwilling to cooperate with such proposals unless and until the DNA database is compliant with the European Convention on Human Rights.
· The indefinite retention of all records from the majority of persons given a reprimand, final warning, caution or conviction (with the exception of children in the case of a single minor offence) is disproportionate and probably unlawful. 
,

Summary of provisions in the Bill

Collection of DNA and fingerprints

Clauses 2 to 13 describe new powers to collect DNA and fingerprints. The main provisions are:

· Collection of samples and fingerprints retrospectively without consent from persons aged ten or over who have a past conviction, caution, reprimand or final warning for any recordable offence since 10th April 1995 in England, Wales or Northern Ireland;
· Collection of samples and fingerprints retrospectively without consent from persons arrested prior to 10th April 1995 for offences specified in Schedule 1 to the Criminal Evidence (Amendment) Act 1997 (primarily sexual and violent offences), where the person has at any time been detained in prison or under the Mental Health Act 1983 (currently the law requires the person to be detained);
· Collection of samples and fingerprints retrospectively without consent from persons resident in the UK who have been convicted of certain serious offences (‘qualifying offences’) outside England, Wales or Northern Ireland (including in Scotland).

For a list of serious offences (‘qualifying offences’), retrospective sampling may occur at any time. For any other recordable offence, attendance at a police station may be required up to two years after the day on which the person was convicted/cautioned, or, if later, two years from the day on which the Bill comes into force. The individual will typically be given 7 days to attend and failure to do so will lead to arrest.

The Bill also appears to allow the collection of samples and fingerprints whether or not a person is in police custody, i.e. potentially outside police stations, including on the streets (Clause 2, Subsections 2(2) and 2(5) refer to fingerprints taken from a person “not detained at a police station” and a non-intimate sample taken from a person “whether or not he is in police detention or held in custody by the police on the authority of a court”).

There are no measures in the Bill to restrict the collection of DNA on arrest for any recordable offence (including from children), or to prevent volunteers’ DNA profiles from being added to the DNA Database.

Retention of DNA and other records
Clauses 14 to 20 describe new powers in relation to the destruction of DNA and fingerprints. The main provisions are:

· Destruction of all biological samples within 6 months, once the computerised DNA profiles have been obtained from them (applying to both convicted and unconvicted persons);

· Indefinite retention of DNA profiles (a string of numbers based on parts of the genetic sequence of the individual) and fingerprints from all persons convicted, cautioned or given a final warning or reprimand for any recordable offence, with the exception of under-16s if the offence is minor, in which case retention will be for 5 years only;

· Time limits for retention of DNA profiles and fingerprints from people arrested but not convicted of any recordable offence, of 6 years (for persons aged 16 or over) or 3 years (for under-16s). DNA profiles and fingerprints will be deleted automatically after this time.

In all cases, a Chief Constable can overrule the destruction of records if s/he determines that they need to be kept for "reasons of national security". In such cases, records will be kept for two years, but this can be repeatedly extended.

There are no provisions in the Bill relating to the deletion of Police National Computer records (currently all records of arrest are held until age 100, and records may be used to refuse visas or a job). 

There is no provision for appeal against retention of data.
Consultation responses

The proposals in the Bill do not adequately reflect the responses made to the Home Office’s 2009 consultation ‘Keeping the Right People on the DNA Database’.

The retention of records from innocent people generated most responses (384) with “the significant majority opposed to any form of retention of profiles and fingerprints for persons arrested and against no further action was taken or acquitted”. However, many people also referred to the system in use in Scotland and considered that it provided a useful approach in retaining the data of only those in this serious category of offences.

Responses were also received from children’s organisations (including the NSPCC, the Standing Committee for Youth Justice and 11 Million – the UK Children’s Commissioners) concerned about the impacts on children’s rights and from organisations concerned about the disproportionate impact on BME groups (e.g. Black Mental Health UK, the Runnymede Trust and the Equalities and Human Rights Commission).
 These responses appear to have been ignored.
Provisions to collect DNA outside of police stations have been consulted on separately, but the responses have not been published to date.
,

Statistical evidence

Home Office figures suggest that expanding the Database to include DNA from more individuals has not helped to solve more crimes. Collecting DNA is often very useful during a criminal investigation, but storing DNA profiles from hundreds of thousands of innocent people does not contribute significantly to solving crimes. 

The available data shows that neither the Criminal Justice and Police Act 2001, nor the Criminal Justice Act 2003 have led to a noticeable increase in the number of crimes detected using DNA, despite a massive increase in the number of individuals’ DNA profiles that have been collected and retained. In contrast, the policy decision to collect DNA from scenes of volume crimes, such as burglaries and thefts, has been successful. This is because the number of crimes detected is driven primarily by the number of crime scene DNA profiles loaded onto the Database, not the number of individuals’ profiles loaded or retained.

Updated figures are available in GeneWatch UK’s submission to the Home Affairs Committee.

Recommendations

The Human Genetics Commission (HGC) has recommended that the Government establishes a Royal Commission to “give focus to, and to learn from, the public debate, and to ensure that its outcomes will be taken forward and reflected in future framework legislation”.
 The HGC, Nuffield Council on Bioethics and others have recommended that the DNA Database be put on a statutory basis. However, the need to ensure that innocent people’s DNA profiles in order to ensure that the Database is compliant with the judgment of the European Court of Human Rights is also urgent. GeneWatch UK therefore recommends that:

1. In the Crime and Security Bill 2009/10:

· The destruction of all DNA samples within 6 months is adopted;

· The provisions for retention of innocent people’s DNA are amended to implement automatic immediate deletion of most DNA profiles unconvicted persons, with an exception allowing temporary retention of DNA profiles and fingerprints for some persons arrested for serious or violent sexual offences, based on Scotland’s approach;

· The Bill is amended to ensure that Police National Computer (PNC) records are deleted at the same time as DNA profiles and fingerprints;

· Deletion of all records is applied retrospectively to all innocent persons on the relevant databases;

· The provisions relating to the expansion of DNA collection are deleted, pending review (see below).

2. A Royal Commission is established with a view to putting the National DNA Database on a statutory basis. It considers:

· DNA collection, including whether this should take place on arrest or charge, or for a narrower range of offences; whether collection should apply retrospectively and/or to some persons convicted overseas; and whether there should be special provisions for children.

· Uses and restrictions on uses.

· Retention guidelines for convicted persons (including persons given cautions, reprimands and final warnings).

· Governance, including a process for appeal against retention of data.


The Commission’s proposals should be followed by a public consultation before further legislation is drafted.
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