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For the attention of the Committee of Ministers

Implementation of S. and Marper v. the United Kingdom

We represent NGOs involved in the promotion and protection of human rights in the United Kingdom and elsewhere. A number of us made or contributed to submissions to the Court in the context of the case of S. and Marper v. the UK, regarding the retention of DNA samples, profiles and fingerprints from persons not convicted of any offence. We warmly welcomed the unanimous December 2008 judgment in this case, as a significant step in protecting the privacy of unconvicted persons against unnecessary and disproportionate intrusion. As the Committee of Ministers is no doubt aware, the judgment has been widely welcomed in the UK, and the members of the House of Lords Constitution Committee have stated that they expect the Government to comply fully, and as soon as possible, with it.

We note that the Committee of Ministers will consider representations from the UK Government regarding the execution of the judgment at its meeting on 2nd – 5th June 2009, and that it shall be entitled to consider any communication from non-governmental organisations, as well as national institutions for the promotion and protection of human rights, under Article 46, paragraph 2, of the Convention. 

In our view, the judgment reveals an underlying systemic problem in the retention of data and biological samples from unconvicted persons, which suggests that the Committee of Ministers should give priority to the supervision of its execution under the rules for the supervision and execution of judgments (rule 4.2).

We recognise that the UK Government, whilst expressing disappointment with the judgment, has not refused to comply with it, and that infringement proceedings might not be appropriate at this time.

Nevertheless, we note that the UK Government has not yet implemented the judgment and that we have been regularly informed of continuing violations by members of the public who have been arrested but acquitted or not charged, or had charges against them dropped. We respectfully remind the Committee that DNA and fingerprints are collected routinely on arrest for any recordable offence: this means that a false accusation by a child that another child has pulled his or her hair is sufficient for biometric data to be collected and stored indefinitely, provided that child is aged ten or above (the age of criminal responsibility in England and Wales) and is taken to a police station on arrest. 

We have received copies of letters written by Chief Constables to a number of individuals, in response to requests for the deletion of records and destruction of samples in the light of the judgment. The replies received indicate that:

· The ruling by the European Court of Human Rights does not, at this time, affect the policy surrounding the retention of DNA and fingerprints because the Government has not yet changed the law;

· Despite the fact that the law does not mandate the retention of data or samples, and allows removal/destruction at the discretion of Chief Constables, police forces have been informed that their procedures must remain unaltered until a Government decision is made and communicated to them.

Whilst we recognise that it may be reasonable to allow the Government a period of time to implement the Court’s decision in a fair and lawful manner, we wish to draw the Committee’s attention to widespread concerns that implementation may be hindered by misinterpretation of the judgment. In any event, the Government’s decision to respond to the judgment by way of secondary legislation means that at least one important area (on which consultation could have been expected) has already been prejudged.

The Home Secretary has sought powers to implement the judgment via an amendment to the Policing and Crime Bill currently before parliament.
 This would amend the Police and Criminal Evidence Act 1984, creating a power for the Home Secretary to make regulations on the retention, use and destruction of photographs, fingerprints, footwear impressions, DNA and other samples and DNA profiles.

We have a number of concerns about the proposed power:

1. It sets no minimum standard for automatic removal of DNA profiles and fingerprints and destruction of samples, nor does it include a presumption in favour of removal of data from unconvicted persons;

2. It does not establish (or enable regulations to provide for) a process for appeal against the Home Secretary’s decisions;

3. It allows the Home Secretary to make “different provision for different cases” and “provision subject to such exceptions as the Secretary of State thinks fit”, in a manner that appears arbitrary, unfair and open to abuse;

4. The regulations are to be made by statutory instrument and may be reviewed and modified at any time, thus avoiding enshrining minimum safeguards in primary legislation. Statutory instruments receive limited scrutiny by parliament and cannot be amended by MPs. 

In support of our concerns, we refer the Committee of Ministers to the debate regarding the amendment in the parliamentary committee considering the Bill, and to press reports that ministers intend to "retain biometric data provided such retention is based on consideration of the individual circumstances".
,

In our view, the UK Government’s interpretation is seriously at odds with the Court’s statement that: “Weighty reasons would have to be put forward by the Government before the Court could regard as justified such a difference in treatment of the applicants’ private data compared to that of other unconvicted people” (paragraph 123). Further, we do not believe that the underlying systemic problem reflected in the judgment can properly be addressed by implementing removals on a case-by-case basis. Our concerns are exacerbated by the biased approach currently being taken to the small number of removals that are granted by Chief Constables, with access by individual applicants to expensive lawyers and the media seeming to significantly increase an individual’s chances of success.
 We remind the Council that there is a strong racial bias in representation on the database, with over a third of the black male population having their DNA retained, rising to an estimated three out of four young black men. 

We note that in its judgment the Court reiterated (paragraph 99): “that it is essential, in this context, as in telephone tapping, secret surveillance and covert intelligence gathering, to have clear detailed rules governing the scope and application of measures, as well as minimum safeguards concerning, inter alia, duration, storage, usage, access of third parties, procedures for preserving the integrity and confidentiality and procedures for its destruction, thus providing sufficient guarantees against the risk of abuse and arbitrariness” [Emphases added].

We further note that the size of the National DNA Database continues to grow rapidly and that records have now been added from over a million children and young people under the age of 18.
 The inventor of DNA fingerprinting, Professor Sir Alec Jeffreys, has warned that the government is putting at risk public support for the National DNA Database by continuing to hold the genetic details of hundreds of thousands of innocent people.

We understand that the UK Government intends to consult on the content of its proposed regulations in the near future, in the context of a White Paper on forensics. Whilst we welcome consultation on this issue – which has been sadly lacking to date – we are concerned that the approach outlined above is based on a misinterpretation of the judgment.

An alternative approach, which would allow both rapid implementation of the judgment and the opportunity to consult more widely, has been adopted by the Scottish Government.  As the Committee will be aware, the Court regarded the position of Scotland as of particular significance in its decision (paragraph 109). Current Scottish legislation requires the removal of DNA profiles and fingerprints and destruction of samples on acquittal, except in the case of adults charged with serious violent or sexual offences, whose DNA samples and data may be retained for a limited time period of three years following acquittal, and for a further two years with the consent of a Sheriff, with a right of appeal. 

Since the judgment, the Scottish Government has completed a consultation and review of its forensic legislation and proposed further safeguards, including strict limits on the retention of fingerprints, DNA profiles and samples collected from children.
 Scotland also plans to set up a working party to consider a number of more detailed matters to be set out in statute in its forthcoming Criminal Justice Bill, on which it is currently consulting further.

In our view, Scotland’s interpretation is consistent with the judgment, in that it provides minimum safeguards in primary legislation, whilst allowing adequate consultation and debate on clear detailed rules about issues such as the weeding of records of persons convicted of minor offences and matters of dispute, such as the necessity (or otherwise) of retaining individuals’ biological samples after a DNA profile has been obtained. 

Both main opposition parties have urged the Government to implement the Marper judgment as a matter of urgency, and have proposed that the Government adopts legislation in line with Scotland’s. There is no obvious impediment to the Government doing so in the context of the Policing and Crime Bill currently before parliament, whilst at the same time consulting on more detailed legislation that would put the database on a proper statutory basis (again, mirroring the Scottish Government’s approach).

We note that the Committee of Ministers may adopt interim resolutions, notably in order to provide information on the state of progress of execution or, where appropriate, to express concern and/or to make suggestions with respect to the execution of the judgment (Rule 16). We also note that where supervision of the execution of a final judgment is hindered by a problem of interpretation of the judgment, the Committee may refer the matter to the Court for a ruling on the question of interpretation (Rule 10).

In the light of our concerns, we respectfully urge the Committee to consider adopting an interim resolution covering the following matters:

· The need for the implementation of minimum safeguards in primary legislation in a timely manner, providing for immediate automatic removal of records from the majority of unconvicted persons; 

· The need for strict time limits on retention following acquittal for data from any category of persons considered to be exceptional, alongside clear justification for such exceptions, judicial oversight, and a procedure for appeal;

· The need for a presumption in favour of removal of the data of unconvicted persons, not a requirement for individuals to petition for removal case-by-case;

· The need for clear rules which avoid the potential for abuse and arbitrariness;

· The importance of the Court’s particular concerns in relation to minors;

· The need for consultation on more detailed rules and safeguards.

In our view, the setting of minimum safeguards to protect the right to privacy in a timely manner would not preclude or obviate the need for timely consultation on more detailed matters. Large numbers of innocent people with records on the relevant databases are currently awaiting deletion of their data, and are looking to the Council of Europe to assist the UK Government in its interpretation of this important judgment. 

Yours sincerely
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